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WHAT BOOKS A LAW LIBRARY SHOULD 
CONTAIN. 





The librarian of the Chicago Bar Li- 
brary is given credit for coining the phrase 
that “a library should be planned as a 
workshop and not as a museum.” What 
truth there may be in this remark depends 
on the character of books the writer has in 
mind as being only suitable for a “mu- 
seum.” Some law library boards would 
exclude, on this ground, all treatises on 
legal philosophy, etc. 


A lawyer recently had occasion to de- 
velop the idea of universal succession and 
the deduction therefrom of the rule that 
the law of domicil governed all questions 
relating to the distribution of a decedent’s 
estate. He wished to show the historical 
origin and growth of this idea in Roman 
law, continental jurisprudence and in the 
common law of England, with the purpose 
in view of making plain to the court the 
fundamental principle involved in the legal 
process of succession. 


The ordinary “case” lawyer would have 
little use for such original and historical 
data. But the ever increasing number of 
lawyers who prefer to hitch their reasoning 
to original principles and to base their ar- 
guments on world experience in attempt- 
ing the solution of important legal ques- 
tions, make it necessary that our library 
committees shall be men who take a broad 
and scholarly yiew of the law. 


Scarce, original editions of ancient books 
and manuscripts belong, of course, to the 
legal museum, but outside of these the li- 
brarian should be very careful before he 
puts any important contribution to the le- 
gal history, philosophy or jurisprudence of 
this or any other country in the category 
of books to be considered as being “prac- 
tically worthless.” 





Many of our law library boards are too” 
provincial. Some of the most important 
contributions to legal science are published 
in Europe. The development of the com- 
pensation idea in England makes it as im- 
portant for our courts to know the con- 
struction of the English Workmen's 
Compensation Act as of the English Stat- 
ute of Frauds. Moreover, the best treatises 
on Conflict of Laws, for instance, are pub- 
lished in Germany and France and _ our 
lawyers need them since in no country is 
there more frequent occasion to apply these 
principles scientifically, there being at least 
forty-eight conflicting sovereignties en- 
gaged in constant intercourse. The best 
works on Criminal Law come from Italy 
and our criminal bar will never be what it 
ought to be until these treatises are trans- 
lated, studied and applied in our courts. 


In spite of the fact that some of the 
greatest modern legal scholars are 
American, superficiality still characterizes 
much of the legal literary output of this 
country and to confine a library board to 
the selection of American books, would be 
not only inexcusable, but distinctly detri- 
mental. A. H. R. 





RECIPROCAL LEGISLATION FIXING TOLL 
FOR BRIDGE OVER BOUNDARY RIVER 
BETWEEN STATES. 





We find that the United States Supreme 
Court held several years ago that the state 
of Kentucky had no power to prescribe a 
toll for a bridge from Kentucky to Ohio 
and vice versa, because this is a right 
which “practically nullifies the correspond- 
ing right of Ohio to fix tolls from her own 
state.”” Covington & C. Bridge Co. V. Ken- 
tucky, 154 U: S. 204. 

The Supreme Court went on to say that, 
if statutes of the two states were not har- 
monious, Congress alone could provide for 
“a uniform scale of charges which will be 
operative in both directions.” It then said, 
also, it was not passing upon the question 
“whether in the absence of legislation by 
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Congress, the states may by reciprocal leg- 
islation fix upon a tariff which shall be op- 
erative from both sides of the river.” 


Quite recently the Court of Appeals of 
Kentucky was called upon to say, whether 
the question which the Supreme Court de- 
clined to pass on should be answered in 
the affirmative. Broadway & Newport 
Bridge Co. v. Kentucky, 190 S. W. 715. 


The Kentucky court held that reciprocal 
legislation would give to Kentucky the 
right to convict such a bridge company 
for violating the statute of that state. 


It was said: “It is agreed by counsel that 
there is an absence of congressional legis- 
lation on the subject of rates of toll that 
may be charged for passage over this 
bridge and we think the opinion of the Su- 
preme Court authorizes us to rule that, if 
the states of Ohio and Kentucky enacted 
by reciprocal legislation laws fixing the 
rates of toll that might be charged foot 
passengers on this bridge, the state of 
Kentucky would have authority to main- 
tain a prosecution against the bridge com- 
pany for charging rates in excess of those 
fixed by the statute of each state, and 
that in the absence of such reciprocal ac- 
tion by the states of Kentucky and Ohio, 
the courts of Kentucky have no power to 
impose penalties on the company for a 
violation of the Kentucky statute.” 


It seems to us, that this ruling is 
against a ruling by the Supreme Court in 
South Covington & E. Ry. Co. v. Coving- 
ton, 235 U. S. 537, which held that while 
the states had the right to prescribe against 
passengers riding on the platforms of cars 
crossing such a bridge and for keeping the 
cars cleaned, ventilated and fumigated, 
yet it was an interference with interstate 
commerce to limit the number of passen- 
gers in a car and to require the company 
running the cars to operate a sufficient num- 
ber to accommodate the public. 


There was not in that case any discussion 
of reciprocal legislation, but it ‘was laid 





down that. what was ruled as an interfer- . 


ence with interstate commerce was of the 
things in the exclusive cognizance of Con- 
gress and not permissively exercised by 
the state in the absence of congressional 
legislation. The things 


«, 


which the state 


could legislate about as above stated were 


of the permissive kind. 

This case thus held, after referring te 
Kentucky and Ohio statutes as being not 
whoily or substantially alike and therefore 
not reciprocal, and, therefore, the observa- 
tions of the court were perhaps obiter. 


' But it seems to us, that the question re- 


served in 154 U. S. supra, ought to be re- 
solved negatively and not affirmatively. 


If it were allowable to split up the ser- 
vice, each state could only prescribe a rate 
for that performed in its territory. As it 
had no jurisdiction further, neither could 
aid the public service company any fur- 
ther nor control it further. Kentucky could 
receive no authority from Ohio to extend 
its control, nor could either sovereign 
abandon its control over the bridge. It is 
a trustee of the people as to all of the pow- 
ers with which it is vested, and it can sur- 
render them to no one else. Conversely, it 
can assume no power over a public bridge 
nol i its territory nor over any navigable 
stream as to the part thereof belonging to 
another state. 


The powers, which a state exercises as 
to the common property of the people, are 
as strictly confined to what comes within 
that designation as the general legislative 
power of the state is confined to its boun- 
daries. Whether, if a company of this 
kind demanded an unreasonable charge for 
its service, the whole service being ren- 
dered in two states, the one demanding the 
service at a reasonable rate should obtain 
a mandamus in each state for one-half of 
the service seems also to present an inter- 
esting legal query. 

Mandamus may be awarded against a 
public utility, when the issuing of it may 
be broad enough to secure to petitiones all 
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that he may be entitled to. But it is not 
a, writ to give half way relief or no relief 
‘at all, if half way across is of no substan- 
tial benefit. But how may a Kentucky 
court order the corporation to give ser- 
vice outside of Kentucky? The company 
in this case is stated to be a consolidated 
corporation formed by the consolidation of 
an Ohio and a Kentucky corporation. If 
the two_had not consolidated, but had a 
working agreement, it is clear that a man- 
damus against one could not embrace the 
other. 








NOTES OF IMPORTANT DECISIONS. 





EMBEZZLEMENT—PAYING OFFICER OF 
CORPORATION EXORBITANT SALARY.—In 
People v. Lay et al., 160 N. W. 467, decided by 
Michigan Supreme Court, there was a prosecu- 
tion against officers of a corporation and their 
conviction for embezzlement. The defense was 
that the money defendants were charged with 
embezzling was received by them in good faith 
as salaries. The state claimed that defendants 
and other officers of the corporation fraudulent- 
ly took the money of the corporation without 


any regard to just compensation for services | 
and termed it “salaries” simply as a cover for ; 


the defalcation. Defendants’ conviction was 


affirmed. 


The court said: “The taking of the money 
is conceded. There is no claim that it was 
authorized except by the alleged conspirators 
themselves. And if they intended to wrong- 
fylly convert the company’s money to their 
own uses, they-had no authority, as directors 
or otherwise, to express the company’s consent 
thereto. Nor have we any doubt that the 
money converted was in their possession, and 
in the possession of each of them, within the 
meaning of the statute. They were directors 
of the company, charged with control of its 
property and the checks of each, when drawn 
upon its funds, were honored without question. 
It is also admitted that the money was taken 
by agreement between the parties named in 
the indictment and whether this agreement 
amounted to a conspiracy to take the money 
wrongfully and illegally depends upon the pur- 
pose and intention of the parties.” This ques- 
tion of fact was submitted to the jury. 


XUM 





The statute upon which the indictment was 
framed defined embezzlement as a conversion 
by one to his own use without consent of his 
employer of money coming into his hands or in 
his charge by virtue of his employment or 
office. This conversion constitutes larceny. 


This is a fair construction of a coming into 
one’s hands by virtue of his office, for the di- 
rection in advance as to how the money was to 
be secured has relation forward to the ultimate 
fact of securing possession. This reasoning 
omnia contra spoliatorem, is altogether legiti- 
mate and all the acts toward the end designed 
should not be considered as to sequence, but 
as one in point of time. The ruling is salutary 
and there is little doubt there are occasions 
for its very frequent application. 





PROCESS—EXEMPTION FROM SERVICE 
OF NON-RESIDENT ATTORNEY ATTEND- 
ING TRIAL.—There was annotation in 84 Cent. 
L. J. 35 of the above question, the case there 
referred to holding that a resident attorney 
attending a trial in another county than that of 
residence was not exempt from service of civil 
process. 


Nelson v. McNulty, 160 N. W. 795, decided 
by Supreme Court of Minnesota, supports this 
view as to a non-resident attorney of the state 
in the state for the purpose of taking a deposi- 
tion to be used in a trial in his home state. 


Minnesota court said: “The personal pres- 
ence of a witness in court is advantageous to 
both court and jury and aids materially in de- 
termining the truth in respect to matters in 
dispute by the parties. The deposition is noth- 
ing more than a written statement of the wit- 
ness, and his demeanor while giving testimony 
before the notary is not disclosed. The ad- 
vantage of the personal presence of the wit- 
ness is too obvious and apparent to require 
extended mention and such is the basis of the 
rule by which the non-resident witness is of- 
fered protection from suit if he voluntarily 
comes into the state to give his evidence before 
the court and jury. In the case at bar no 
cause was pending in the courts of this state 
with reference to which defendant came into 
this state at the time in question. There was 
an action pending in his own state and his 
presence here was to join in taking a deposition 
to be used in such situation that the rule should 
not apply to an attorney. The rule was held 
inapplicable to a party to the suit on similar 
facts in Greer v. Young, 120 Ill. 184, 11 N. E. 
167. If the party under such circumstances 








120 


CENTRAL LAW JOURNAL 





No. % 








is not within the protection of the rule, then 
clearly the attorney should be excluded. A 
more liberal rule has been adopted and fol- 
lowed in New York. Parker v. Nineo, 136 N. 
Y. 585, 32 N. E. 989, 20 L. R. A. 45, 32 Am. St. 
Rep. 770. The case of Greer v. Young was gen- 
erally approved.” 


We think the ruling of the court correct, 
because there was not here any question of 
assisting a court of the state, but whether 
comity by the state would extend to the ex- 
emption claimed, even were we to concede that 
the rule exempting a party or witness from 
service of process applied to an attorney, is an- 
other question. Even if the presence of an at- 
torney should be deemed reasonably necessary 
to aid the court in the disposition of a cause, 
this means a court sitting in the jurisdiction 
where the exemption is claimed. A rule of 
comity cannot go so far as to take from a party 
liability to be sued in a state, where his pres- 
ence is in the way of assisting a court of an- 
other state. 


CONTRACTS—MUTUALITY OF OBLIGA- 
TION.—Two cases lately have been decided 
by lower federal courts, which illustrate that 
in holding contracts valid because of the neces- 
sary mutuality, or invalid for want thereof, de- 
termination of the result rests on practical, 
rather than technical considerations. Ramey 
Lumber Co. v. Schroeder Lumber Co., 237 Fed. 
39, decided by Seventh Circuit Court of Ap- 
peals, and T. W. Jenkins & Co. v. Avaheim 
Sugar Co., 237 Fed. 278, decided by District 
Court, Southern District of California. 


The former of these cases shows that plain- 
tiff entered into a contract with defendant by 
which plaintiff, owner of a sawmill and pur- 
chaser of lumber from other sawmills, was to 
sell to defendant all lumber of a certain 
grade it should manufacture or own during a 
specified season. As to this case, the court 
held against defendant’s contention that the 
contract was void both for want of mutuality 
and for indefiniteness. 


In the other case, plaintiff, a wholesale 
grocer, agreed to buy during August, at a fixed 
price, all of the sugar it would require, it ordi- 
narily requiring for its trade about 4800 bags. 
Plaintiff purchased sugar for resale when it 
could make a profit. This contract was held 
void for want of mutuality. 


In the former case it was said: “The con- 
tract did not lack mutuality of obligation. 





While defendant promised to buy of plaintiff 
all the lumber of a certain quality that plaintiff 


might own during the season, plaintiff bound* 


itself, if it did manufacture or acquire any 
such lumber, to sell all of it to defendant and 
to no one else. Thus plaintiff deprived itself 
of the right to sell lumber to whom it pleased. 
The promise to restrict its freedom by giving 
up its right to sell to others was real and 
definite. It was the substantial and contem- 
plated consideration for defendants to buy all 
that plaintiff might own during the- season. 
There was the mutuality of obligation essential 
to a bilateral contract; there was the con- 
sideration essential to the validity of the con- 
tract.” 


But there does not seem to us any definite 
contract by plaintiff to manufacture or buy 
during August any lumber at all and, therefore, 
no right by defendant, absolute in its nature, 
to demand from plaintiff any lumber at all as 
against the excuse that it had neither manu- 
factured nor purchased any lumher during that 
month. 


In the other case, it was said: “The books 
are full of cages to the effect that a contract 
binding one party to sell and the other party 
to buy all the ‘requirements’ of the latter's 
established business as to a given commodity, 
will be enforced, and this because of the fact 
that the ascertainment of such requirements 
is possible with sufficient definiteness and cer- 
tainty.” But “at the very threshold of the 
present case we are met by the fact that the 
business of plaintiff is not that of manufactur- 
ing or of similar import, in which its use of 
sugar would form but an incident of its general 
business, but it is that of selling sugar and 
other articles at wholesale. It buys such sugar, 
presumably, only as it can sell at a profit at 
current market prices, and it refrains from buy 
ing sugar, which, because of a fall, it will be 


- 


unable to sell, except at a loss to itself. * * * , 


Presumably the plaintiff, during a given period 
will require in its business just the amount 
of sugar it can sell. It will sell the amount 
of sugar it can dispose of at a profit; the great- 
er the profit, the more it will dispose of; if 
it can dispose of more at a profit, it will re- 
quire more.” 


We do not see any appreciable difference in 
plaintiff’s obligation in the former case and 


defendant’s position in the latter, whatever 


may be thought of their adversaries having an 
established business. There is rather too much 
prominence given to the “if” in the former 
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or too much to choice of ordering or not 


_ ordering in the second, case. 


Furthermore, if there is a theory of “re- 
quirements” of an established business, it 
would seem to approximate carelessness in the 
drafting of a contract not to recite with some 
definiteness that there will be need of a com- 
modity, and if this is not expressed there is 
a case where the law is not required to exer- 
cise its discretion to build up-a contract not 
properly buttressed, as in the competency of 
the parties to so do. 








LIMITING THE RIGHT TO STRIKE. 





Congress is considering the advisability 
of enacting legislation to prevent wholesale 
strikes on the lines of interstate railroad 
carriers. Such legislation being necessary, 
in the opinion of Congress, to protect in- 
terstate commerce, it is as much within the 
power of Congress to enact as the safety 
appliance act, the hours of service law or 
the employers’ liability laws. 

But the first question to be considered 
is its constitutionality in the face of the 
Thirteenth amendment to the federal con- 
stitution abolishing slavery and involun- 
tary servitude. 

It has been deemed to be elementary, 
under our constitution, that no man shall 
be compelled to labor against his will; and 
our legislation, as a rule, has avoided such 
effect being given to it. Indeed, peonage 
statutes have been enacted to prevent it. 

Cooley, that master of constitutional law, 
says in his treatise on constitutional law: 
“The general rule is that every person sui 
juris has a right to choose his own employ- 
ment, and to devote his labor to any calling, 
or at his option to hire out in the service 
of others. This is one of the first and 
highest of all civil rights.” Therefore, a 
person may, generally speaking, labor or 
not, as he chooses; but this does not mean 
that he may contract for a definite period 
and then voluntarily abandon his work 


(1) Page 255; 3rd ed. 





without subjecting himself to some liability, 
for it is plain that, in such a case and under 
every system of laws, he lays himself liable 
to damages. 


But it is contended that that is as far as 
any liability may be imposed, and that in 
no event could Congress compel him to 
work or subject him to criminal punishment 
for failure to do so. Generally speaking, 
and if no qualifications or exceptions were 
admissible, this would be true. But from 
an early date in the history of mercantile 
or commerce-dealing nations, an exception 
has existed, under every code, with refer- 
ence to seamen or sailors. This exception 
has existed by reason of the very nature of 
the contract, the circumstances surrounding 
it, and the necessity of the case. The right 
to compel a seaman, under the pain of crim- 
inal liability to serve out the term of his 
contract was considered in Robertson v. 
Baldwin,” the authorities reviewed, and the 
conclusion reached that, notwithstanding 
the Thirteenth amendment (and the very 
able dissenting opinion of Justice Harlan), 
that a seaman could be so compelled to la- 
bor. First, the court thought that this ex- 
ception was valid, because the exception 
has been recognized since time immemorial. 
And why have the services of a seaman 
been regarded as exceptional? Says the 
court: 


“From the earliest historical period the 
contract of the sailor has been treated as 
an exceptional one and involving, to a cer- 


‘tain extent, the surrender of his personal 


liability during the life of the contract. In- 
deed, the business of navigation could 
scarcely be carried on without some author- 
ity beyond the ordinary civil remedies upon 
contract, that the sailor will not desert the 
ship at a critical moment, or leave her at 
some place where seamen are impossible 
to be obtained—as Malloy forcibly ex- 
presses it, ‘to rot in her neglected brine.’ 
Such desertion might involve a long delay 
of the vessel, while the master is seeking 


(2) 165 U. S, 275, 41 L. ed. 715, 718. 
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another crew, an abandonment of the voy- 
age, and, in some cases the safety of the 
ship itself. Hence, the laws of nearly all 
maritime nations have made provision for 
securing the personal attendance of the crew 
on board, and for their criminal punish- 
ment for desertion, or absence without leave 
during the life of the shipping articles.” 


The exception, then, is justified on the 
principle of necessity. How appropriate is 
the language quoted above to the case of a 
general railroad strike? Only in the case of 
a railroad strike, how pitifully inadequate 
it is to depict the more disastrous effect, 
the far-reaching consequence. But the un- 
derlying principle is the same, the protec- 
tion of commerce. In certain cases, or in 
a certain sense, Congress has authority over 
international commerce, but it is not com- 
plete. But in the case of interstate com- 
merce, it is almost plenary, whether that 
commerce be by land or by water. 

That the commerce is by land or by 
water makes no difference where the prin- 
ciples are the same. The law of shipping 
or the law applicable in admiralty, has often 
been applied to transportation by rail. For 
instance, the railroad company is given a 
‘lien for its freight; it is entitled to charge 
demurrage ; the conductor is the master of 
his train between stations and away from 
means of communication. There is, of 
course, a vast difference between rail and 
water transportation, because the railroad 
train en route has the means of communica- 
tion nearly always at hand. But in other 
respects the duties and obligations of a rail- 
road carrier to-day in the United States are 
more onerous than those of ship carriers; 
furthermore, their operation more directly 
touches the public weal. Summing up the 
matter, no reason exists for this exception 
in the case of water navigation that does 
not apply in the case of railroad transpor- 
tation in the United States. This much 
must be conceded by all reasonable men. 

But the argument may be made that the 
exception regarding sailors existed under the 
common law, or long prior to the adoption 





of the constitution. The use of the words 


“involuntary servitude” may therefore be .. 


supposed to have been employed with this 
implied exception. Such, however, was 
not the ground of decision—the exception 
was sustained because it has existed uni- 
versally or almost universally, and since 
time immemorial ; not merely as part of the 
common law, or prior to the adoption of 
the constitution. The exception, therefore, 
does not give any peculiar meaning to the 
words “involuntary servitude,’ but it ex- 
presses a principle applicable to all laws, 
unless the contrary is plainly expressed 
therein—that is, that public commerce shall 
not be obstructed and persons engaging in 
such commerce do so with such limitation 
on their liberty of conduct. 


But it may be insisted, this principle, if 
it existed, was never applied to anything but 
navigation, and if the exception existed with 
reference to seamen at the adoption of the 
Thirteenth amendment, it existed only with 
reference to them, and therefore cannot now 
be extended to other cases. This conten- 
tion, of course, denies the existence of the 
underlying principle as such, and makes it 
merely an exception applying to specific per- 
sons or to specific instrumentalities of com- 
merce ; of course, arguments could be con- 
structed to sustain such a view but they are 
at best weak and unconvincing. In seeking 
to confine the exception to specific instru- 
mentalities of commerce, such as steamers 
and sailing vessels, they overlook the fact 
that the earliest application of the princi- 
ple was not to steamers, because steamers 
did not then exist and did not come into 
existence until the nineteenth century. It is 
even true that sailors are not now, in some 
cases, employed on steaming vessels at all, 
though the person, who on a steamer would 
come within the same scope of the prin- 
ciple would be subject to the same liability. 
And, therefore, it is not the kind of vessel 
or nature of the instrumentality, but the 
underlying principle that governs. 

As said in Pensacola Telegraph Company 
v. Western Union Telegraph Company,’ the 
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powers of Congress in the regulation of 
interstate commerce and in other matters 
“keep pace with the progress of the country, 
and adapt themselves to the new develop- 
ments of times and circumstances. They 
extend from the horse with its rider to the 
stage-coach, from the sailing vessel to the 
steamboat, from the coach and the steam- 
boat to the railroad, and from the railroad 
to the telegraph, as these new agencies are 
successively brought into use to meet the 
demands of increasing population and 
wealth. They were intended for the gov- 
ernment of the business to which they re- 
lated, at all times and under all circum- 
stances. As they were intrusted to the gen- 
eral government for the good of the nation, 
it is not only the right but the duty of Con- 
gress to see to it that intercourse among the 
states and the transmission of intelligence 
are not obstructed or unnecessarily en- 
cumbered.” 


Tulsa, Okla. 


S. H. KAuFFMAN. 


(3) 96 U. S. 1, 9. 





STUDIES IN THE CONFLICT OF 
LAWS — DIVERSITY OF LAWS 
AND THE EXTENT TO WHICH 
UNIFORMITY IS DESIRABLE. 





As we have already seen,’ there can be 
no question that the tendency is toward 
uniformity rather than toward diversity of 
the laws of different states. Yet the 
amount of diversity, however small rela- 
tively, is absolutely large. Many such dif- 
ferences are not greatly important. In mat- 
ters which are and must necessarily remain 
local, individual idiosynscrasies are harm- 
less. The striking differences in the law 
of crimes and in the administration of 
criminal prosecutions have no particular ill 
effect ; no state can be interested in whether 


(1) 84 Cent. L. J., 104, where we discussed 
“Conflicting Influences at Work Tending to Dif- 
ferentiate and to Make Uniform Laws of Differ- 
ent States.” This was the first of a series of 
articles on this subject.—Ed. 





another state would or would not regard 
an act as criminal. So long as no state can 
administer the criminal law of another, it 
is not concerned with the condition of it. 
Nor can rules for the enjoyment or the 
transfer of immovable property concern 
any other state than that in which the land 
in question lies. But most other questions 
as to legal rights may concern the law of 
several states; and the differences of law 
which exist are at once noticed. These dif- 
ferences are almost infinite. Let us enum- 
erate a few instances where the conflicts 
between state laws are of the greatest im- 
portance in commercial or social affairs. 
The home, we are told with constant 
iteration, is the foundation of society, and 
marriage makes the home. Yet the law of 
marriage differs widely from state to state. 
The principles that regulate the capacity to 
marry, the formalities, and the incidents, 
and that confer jurisdiction for divorce are 
as various. as the states themselves. John 
and Jane wish to be married ; and the whole 
country is before them to choose where. 
Bewildered, they do the best possible thing, 
they consult a lawyer. He tells them that 
if they go to New York they will need lit- 
tle in the way of license or ceremony, while 
if they go to Massachusetts they will need 
both, and a resident magistrate besides; 
that if Jane is a subject of England she 
must take care about her relationship to her 
husband, and must conform to the require- 
ments of her home land; if she is French 
she must give respectful notice to her par- 
ents,°and wait to hear from them; but if 
she marries in America without this form 
she will be regarded in this country as mar- 
ried, though France will refuse to admit it ; 
but generally speaking it is enough to con- 
form to the law of the place of marriage. 
But she will be warned that the effect of 
the marriage on her personal estate depends 
upon the law of her matrimonial domicil, 
which is presumably John’s domicil; and 
that she is at the joint mercy of John and 
the court as to where that domicil is—she 
can only guess. But perhaps if they have 
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made up their mind to settle in a particular 
home at once upon marriage, the court may 
hold that place to be their matrimonial 
domicil and govern her rights in her own 
property by that law. In many states she 
would retain after marriage the property 
she then owned; in others, it would pass to 
her husband at the moment of marriage. 
Only by knowing what the matrimonial 
domicil is and exploring its laws could she 
know whether she would keep her property 
or lose it. 

All business is based upon some form of 
business association. The laws of partner- 
ship and of corporations are all-important ; 
and the laws of the state conflict. Thomas 
consults his lawyer about a mining venture 
in California which he and William are 
thinking of going into; under what form 
of association can they best do business? 
They are told that all the states have cor- 
poration laws, and a corporation without 
personal liability of the stockholders may be 
formed, for instance, in Nevada, where the 
law is liberal; but if it is formed merely 
for the purpose of running a mine in Cali- 
fornia it may not be recognized as a cor- 
poration in that state. In any event, if 
formed expressly for that purpose. all the 
- incorporators will be subject to the Califor- 
nia law imposing personal liability on stock- 
holders. It will be better, therefore, to 
form a corporation to engage in mining “in 
Nevada and elsewhere in the United 
States.” But if they form such a corpo- 
ration they will be taxed to death, so on 
the whole perhaps it would be better to 
form a partnership with transferable shares, 
through the device of a trust, with negoti- 
able trustee’s certificates; yet in some 
states such a partnership would probably 
be treated as a corporation, and the corpo- 
ration tax collected. At this point Thomas 
and William, bewildered by states and laws, 
will probably drop their project in despair 
and make another investment. 

Turning now to the laws regulating prop- 
erty, we find fundamental differences in the 
requirements of the recording acts; the ef- 





fect of conditional sales; the risk of loss 


after contract for sale ; the capacity of mar-, 
ried women to convey ; the mutual interests ~ 


of spouses m marital property; the nature 
of a mortgage lien; the nature and validity 
of the rule against perpetuities ; the validity 
of spendthrift trusts, and of provisions for 
the postponement of enjoyment ; the proper 
investment of trust estates. In these and 
many other respects the laws of our states 
vary greatly, yet it is of the utmost conse- 
quence that property law should be settled. 

In commercial law we _ still have the 
scramble for the assets of an insolvent; the 
various rules for the form, validity and in- 
cidents of commercial paper; the treatment 
of conditions in insurance policies; the 
rules fixing the duties of carriers; the fix- 
ing of rate for public service. 

In the law of inheritance we have the 
differing formalities required for the mak- 
ing of wills, and the various rules for the 
administration and distribution of estates. 

In the law of obligations we are met at 
the outset with the varieties in the stat- 
utes of frauds; with the rules of capacity; 
the requirements of consideration, as for 
instance, whether a pre-existing debt can 
constitute a consideration; and with the 
validity of investment obligations, such as 
municipal bonds. 

Every one of the varieties enumerated, 
as a result of a social and business organ- 
ization which takes no account of state 
lines, gives rise to innumerable problems 
which require a practical solution. 

Can these differences be removed? Simi- 
lar conditions have often existed in the 
past, and have been removed. England had 
a law for each shire; the Common Law of 
the King’s Court welded them into one. 
Each province of France was in legal mat- 
ters independent ; Napoleon’s Code smooth- 
ed out the diversities. By a code, also, the 
local peculiarities in Holland, in Italy, and 
in Spain have been merged into one law for 
the entire realm. It is logically possible to 
purvey a single uniform law for the entire 
United States of America. It needs only a 
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national code, and the abolition of every 


_ local court, governor and legislature; the 
~ wiping out of our independent states, and 


the substitution of a single centralized gov- 
ernment. We can gain unity df law only 
at the expense of our federalized nation. 
If we are unwilling to abolish our states, 
we cannot avoid differences between the 
laws of our states. 


We are not the only nation which has 
preferred federation and variety to cen- 
tralization and unity. The Swiss republic 
and the German empire still retain their lo- 
cal law-making power, and there is a law 
of Prussia or of Berne, differing from the 
law of Saxony or of Uri, just as there is 
a law of Texas differing from that of Colo- 
rado. Other states, as has been said, have 
unified their law; but the movement has 
not always been successful. The code of 


Austria was extended over the crown-land 


Bukowina; the law of a highly-civilized 
homogeneous Teutonic population over an 
ill-assorted mass of Ruthenians and May- 
gars, Poles, Slavs and Jews. Bukowina 
bowed to the inevitable, and whenever a 
case came up in court, the code was of 
course applied. But the people in the coun- 
try had lives to live, mutual relations to 
undertake; whatever the Hapsburg com- 
manded, they must buy and sell, they must 
work and play, accumulate wealth, marry 
and procreate issue, live and die as their 
ancestors did before them; they knew only 
one way of living, and not all the legisla- 
tors from Manu and Solon to Lloyd-George 
and Sherman could make them learn anew. 
Their old law still really governed their life 
and their mutual relations. A brilliant pro- 
fessor of law at their university of Czerno- 
witz suspected that the law they were really 
living under was not the law of the stat- 
ute books, and he sent out his students to in- 
vestigate. They all came back with the same 
story; the people kept out of court, and 
lived by their old law. As a result of this 
investigation, Professor Ehrlich was able 
experimentally to prove the undoubted 
truth that no law can be imposed upon a 





people ignorant of it and unprepared for it. 

Wisely, then, the Germans, the Swiss, 
and ourselves have clung to our local laws; 
laws that we know, that are made by our- 
selves, that serve our local needs, are the 
best. For if we examine the irreducible 
minimum of peculiar local laws we shall be 
likely to find that they rest on some special 
local need, some peculiarity of place, peo- 
ple, history, experience; and they could 
therefore be abolished only by yielding up 
convenience and_ satisfaction in order to 
conform to the ideas of others. Identity of 
laws must therefore mean a certain amount 
of unfitness; and the laws must either be 
ignored, as in Bukowina. or endured, as 
in Tunis.” 

JosePH H. BEALE. 
Cambridge, Mass. 


(2) Next week the third installment of Prof. 
Beale s article will discuss “Uniformity Through 
Codification of the Rules of Private Interna- 
tional Law.” 








DEED—SALE OF EXPECTANCY. 





JOHNSON et al. v. BREEDING et al. 











Supreme Court of Tennessee. Dec. 23, 1916. 
190 S. W. 545. 
As the “expectancy” of an heir apparent is 


the bare, inchoate hope of succession, and has 
no attribute of property, where deceased by 
warranty deed conveyed his expectancy as heir 
of his mother, but predeceased her, his children, 
although taking by right of representation 
through him, took by inheritance immediately 
from the grandmother, and were not bound by 
the covenant of warranty in the deed executed 
by the deceased to relinquish to his grantee the 
property involved as after-acquired property. 





WILLIAMS, J. The bill of complaint was 
filed by the minor children of J. L. Johnson, 
by a next friend, to have canceled as a cloud 
on their title a deed executed by their father 
in which he conveyed to Breeding his expect- 
ancy as an heir apparent in the realty of his 
mother, complainants’ grandmother, Fannie 
Johnson. 

It appears that this deed was executed in 
good faith, based on a fair valuable considera- 
tion, and was one of general warranty. J. L. 








126 


CENTRAL LAW JOURNAL 





No. 7? 








Johnson predeceased his mother, and it is the 
contention of complainants that thereby his 
expectancy failed of realization; and, instead, 
the estate that he would have inherited had 
he survived his mother passed immediately to 
them as heirs at law of their grandmother, 
with result that Breeding as grantee took noth- 
ing. .The chancellor and the Court of Civil 
Appeals upheld this contention, and we are 
asked to review the decree of the last-named 
court. 


“Expectancy” is the bare hope o7 succession 
to the property of another, such as may be en- 
tertained by an heir apparent. Such a hope is 
inchoate. It has no attribute of property, and 
the interest to which it relates is at the time 
nonexistent and may never exist. In re Rob- 
bins’ Estate, 199 Pa. 500, 49 Atl. 233; Taylor 
v. Swafford, 122 Tenn. 303, 308, 123 S. W. 350, 
25 L. R. A. (N. S.) 442; 9 R. C. L. 135. 


However, it is now generally held that an 
heir apparent’s conveyance of his expectancy 
by deed may, in certain circumstances, be en- 
forced in equity; not, however, on the theory 
that the grant is one of a present interest or 
right, but on the theory that the deed is an 
executory agreement to convey, enforceable as 
such, or the claim of the grantee worked out 
by way of estoppel, when the estate comes to 
the grantor. 

Although the grantor has not at the time of 
the conveyance any right, yet the property on 
its subsequent acquisition inures to the use of 
the grantee; or, in the language of Lord Coke, 
the grantor shall be rebutted and barred when 
he shall claim against his own warranty. 


In this case there was not a subsequent ac- 
quisition by the grantor, J. L. Johnson. By 
reason of his death prior to his mother’s, he 
never came to be an heir real; what had been 
an expectancy was predicated of heirship ap- 
parent and it perished without fruition. 

The law cast the descent on his children on 
the death of J. L. Johnson, as the heirs of 
Fannie Johnson immediately, and not medi- 
ately through or under him The relationship 
of these children to Fannie Johnson came 
through their father, but the title or descent 
cast did not. 

If persons take an estate by inheritance from 
such a remote ancestor by right of representa- 
tion of a nearer ancestor, they cannot be re- 
garded as taking by inheritance from the latter 
within the meaning of the statute of descent, 
since it never became his. 

In Sedgwick v. Minot, 6 Allen (Mass.) 171, 


the claim was that the children must be deem- . 





ed to have taken under their mother, who pre- 
deceased the grandmother, the estate of th 
latter. The court said: . 


“In determining who were the heirs of their 
grandmother, the statute made them entitled to 
take the share which their mother would have 
taken, if she had lived, as representing her in 
the line of descent; but the inheritance was 
directly. from the grandmother. The repre- 
sentation of their mother is only to fix the 
share which they shall inherit.” 


Such heirs of the remote ancestor are not 
affected by the warrdnty_in the deed executed 
by their father to Breeding, which conveyance 
concerned his, and not their, expectancy. Habig 
v. Dodge, 127 Ind. 31, 38, 25 N. E. 182; Bohon 
v. Bohon, 78 Ky. 408; Rawle, Covenants, § 254. 


Counsel of petitioner Breeding quote and 
rely upon this excerpt from Taylor v. Swaf- 
ford, supra: 


“Where it is found that the contract of an 
expectant has been fairly made and upon a val- 
uable consideration, it will be enforced, as 


against the grantor and his privies, whenever . 


the property covered by it comes into posses- 
sion.” 


This means that the heirs of the grantor as 
privies are bound by his conveyance after the 
property has come into the grantor’s posses- 
sion; his warranty binding them. The com- 
plainants, as heirs of their father, the grantor, 
are not bound by his covenant of warranty to 
relinquish to his grantee the property here in- 
volved as after-acquired property. They do 
not, as already seen, take it under or as heirs 
of the grantor, but from a distinct source; and 
any such estoppel fails to reach to such an 
interest. 


Writ of certiorari denied. 


Note.—Sale of Expectancy of Heir Predeceas- 
ing Ancestor—Sedgwick v. Minot, 6 Allen- 
(Mass.) 171, seems very clearly to support the 
instant case. There it was said: “We are brought 
to the single question whether, if persons take 
an estate by inheritance from a more remote 
ancestor by right of representation of a nearer 
ancestor, they can be regarded as taking it by 
inheritance from the latter” within the sense of a 
statute of distributions. “We can have no doubt 
that in such a case the estate does not come by 
inheritance from the nearer ancestor, within the 
meaning of the law. The children of Mrs. Watts 
(the nearer ancestor) did not inherit ‘any estate 
from her, because it never became hers. In de- 
termining who were the heirs of their grand- 
mother, the statute made them entitled to take 
the share which their mother would have taken, 
if she had lived, as representing her in the line 
of descent, but the inheritance was directly from 
the grandmother. The representation of their 
mother is only to fix the share which they shall 
inherit.” 
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In Habig v. Dodge, 127 Ind. 31, 25 N. E. 182, 
it was held that where a child executed a war- 
ranty deed to her expected interest in her moth- 
er’s one-third interest as widow and predeceased 
her mother, such warranty did not bind her 
children, and no estoppel arose against the latter. 
It was urged that estoppel arose out of the 
covenants of warranty. Speaking of the surviv- 
ing children, it was said: “Their relationship 
came to them through their mother, but the title 
to the land did not come through her. That 
came immediately by descent from the holder of 
the title wholly unaffected by any conveyance 
made by their mother, who never had any estate 
whatever in the land.” 


In Bohon v. Bohon, 78 Ky. 408, it was said: 
“There was no estate in Mrs. Bowles at the time 
of her death or at the time she executed the 
deed. She had at most an expectancy, a possibil- 
ity, which is all that she purports by her deed 
to convey. Her deed, then, conveys no estate, 
but operates simply as an estoppel, and does not 
prevent her children, against whom there is no 
warranty, from taking such an interest at the 
death of” the owner, from whom she would 
have inherited had she survived her. ‘The claim 
of these children is not as the heirs of” their 
mother “but as the heirs of Mrs. Evans. Although 
the relationship comes through their mother, the 
estate does not. The estate never rested in her 
at any instant of time. The law would look with 
abhorrence upon a transaction, the effect of which 
would cut off the lawful inheritance of his chil- 
dren in the estate of his father, after his death, 
when the heir apparent had nothing more than 
an expectation which he never realized.” 


The theory of there being necessity for a vest- 
ing of an expectant interest is well illustrated in 
Searcy v. Kelly, Tex. Civ. App., 98 S. W. 1080. 
An insured held a policy in a beneficiary insur- 
ance society. He became suspended and plaintiff 
advanced the money necessary to procure his re- 
instatement under a contract with the insured 
and the beneficiary whereby he was to be reim- 
bursed after insured’s death out of the proceeds 
of the policy. The beneficiary predeceased in- 
sured. Plaintiff also paid the assessments under 
said agreement up to insured’s death. No new 
designation of beneficiary was made. The con- 
stitution of the society provided in such event 
for disposition of the fund involved. It was held 
that the constitution controlled. It was attempted 
by the will of the member to save the agreement. 
It was said: “Appellee (plaintiff) had no claim 
upon the fund after the death of the original 
beneficiary.” This was not changed by a will 
under the laws of the company. It was said 
that: “The children of Hart taking direct from 
the order (company) under the contract are not 
estopped by the agreement. Nor does it give 
appellee any claim upon the fund.” See also 
Schonfield y. Turner, 75 Tex. 329, 12 S. W. 626, 
7L. R. A. 189. 


If in such a case, as this last cited, equity might 
not work out a benefit, far less would it be able 
to do so in any of those previously referred to in 
this note. In this last case the very foundation 
of any right to recover was in the acts of the 
claimant, and furthermore he paid all the neces- 
sary assessments to keep the insurance alive. 


= 
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ITEMS OF PROFESSIONAL 
INTEREST. 


INITIATIVE AND REFERENDUM AMEND- 
MENT AS PROPOSED BY THE OREGON 
BAR ASSOCIATION. 





As the State of Oregon iabors under the dis- 
tinction of being the author of the initiative 
and referendum, it seems very appropriate that 
it should propose remedies for many of the 
glaring and inherent defects in the system as 
originally proposed. It is very commendable 
on the part of the Oregon Bar Association that 
they should recognize these defects, and that in 
the very home of the fetish worshipers of the 
system, they should be broad enough to make 
the suggestions that they have made in the 
following report of the Committee on Legisla- 
tion, which was made at the last meeting of 
the Oregon Bar Association. The report is of 
such evident interest, as well as so attractive 
in its statement, that we publish it in full here- 
with: 

“Passing from the consideration of these 
matters which, for the most part, may be said 
to concern our profession more particularly, we 
approach on bended knees and discuss with 
bated breath, a topic of vastly more importance 
to the state at large, and that is, the duty on 
the part of this association to devise and rec- 
ommend methods of obviating certain defects 
in the so-called “Oregon System.” The mere 
mention of the topic sufficiently explains the 
abject humility of our approach, for there is a 
cult of fetish worshipers in Oregon who deem 
it the test of good citizenship to arise in the 
morning and retire at night only after con- 
templation of the mottled figure with rapt and 
wondrous gaze, and crying aloud in adoration: 
“Great is Diana of the Ephesians.” This cult 
numbers among its adherents the editors of 
powerful journals, who do not hesitate to heap 
coarse maledictions upon the errant heads of 
those who dare suggest that, perchance, there 
is a bare possibility of the existence of defects 
which might be remedied. Anyone who has 
the temerity to doubt that all wisdom, past, 
present and future is personified in that cre- 
ation is at once a malefactor of great or little 
wealth, a reactionary, an enemy of the people, 
an assemblyite, a member of the Old Guard, a 
satellite of the forces of corruption, a villifier 
of Lincoln, etc., etc. 

“But, notwithstanding the conspiracy of 
silence, it is, nevertheless, told in Gath and 
whispered in the streets of Askelon that there 
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are flaws in the vaunted perfection of the Ore- 
gon System. This is heresy. We expect no 
quarter. The members of this association who 
listen even in silence to this blasphemous 
utterance are risking earthly perdition. 


“It is curious that these blatant protagonists 
of the Oregon System fail to recognize that 
their attitude towards even the most tentative, 
sincere and modest suggestion of improvement 
is reactionaryism raised to the nth degree—it 
is the very negation of progress. 


“Is not the time at hand for the bar of Ore- 
gon to urge that the people be given an oppor- 
tunity to say whether or not certain changes 
would be beneficial? Surely the people can be 
trusted not to place limitations upon their pow- 
ers unless the ultimate weal of all will be con- 
served thereby. The points we shall make are 
neither new nor original. They, and others like 
them, have occurred to thousands, but unfor- 
tunately, no organization has a special and par- 
ticular interest in procuring a vote thereon—no 
one receives a salary from philanthropic East- 
ern experimenters for fosteriag, without -ulteri- 
or motives, sincere improvements, and so we 
stumble on, and on, because it is easier humbly 
to submit than to have one’s motives ques- 
tioned, and to constitute one’s self the target 
for cheap sarcasm, vicious personal allusions 
and conscienceless villification, which experi- 
ence has shown is the inevitable result of this 
variety of heterodoxy. 


“Nevertheless, we submit to this organiza- 
tion three suggestions with regard to the Ore- 
gon System. If all, or any one of them, meet 
with anything like the unanimous approval of 
this body, we suggest the appointment of a 
committee charged with the duty of drafting in 
proper form bills embodying the recommenda- 
tions for submission to the next legislature, 
with the request that they be referred by that 
body to a vote of the people for adoption, or 
rejection. 


“The suggestions referred to are briefly 
these: 

First: Making the presentation of a measure 
to the legislature for enactment, or rejection, a 
prerequisite to the right to submit it to a vote 
of the people. j 

“The universal experience of those familiar 
with the proceedings of legislative bodies is 
that few, if any, great and important enact- 
ments are passed in the form in which they 
are introduced. In the light of friendly and 
hostile criticism, defects are developed and 
amendments are made. The absence of any 





such opportunity with regard to an initiative 
provision is a grave defect. Men are frequently 
forced to vote against measures, the spirit and 
intent of which are good, but which are either 
poorly expressed, or contain features which it 
is feared would involve undesirable conse- 
quences. Is there any valid reason why the 
representatives elected by the people to carry 
out their will should not at least be afforded 
the opportunity of passing the suggested meas- 
ure? Even if the measure fail of passage, and 
the expense of placing it on the ballot be not 
saved, yet the useful end of critical examina- 
tion and debate will have been achieved. We 
forbear going into 4 detailed discussion, because 
the point is obvious. 

Second: Abolishing the circulation of peti- 
tions and requiring a certain percentage of 
registered voters to sign in person at the offices 
of the respective county clerks, or at other 


designated places, petitions for initiative legis- 
lation. 


“It is not believed that the people of Oregon, 
when voting for the adoption of the Oregon 
System, contemplated that the circulation of 
petitions would become a venal and corrupt 
feature. The disclosures of fraudulent circula- 
tion, forged signatures, etc., are within the 
knowledge of all of you. If there is not suf- 
ficient demand among the citizens of the state 
to assure a slight affirmative effort of a small 
percentage of voters, then the measure is one 
for which there is no great public demand or 
necessity. 


Third: Requiring an affirmative vote of two- 
thirds of those participating in an election, to 
amend the Constitution. 

“A harmful blunder in the contents of an act 
could be remedied by amendment at a special 
or regular session of the legislature, but un- 
fortunately there is no distinction in the minds 
of the people and none in method of enactment 
in Oregon, between an act and a constitutional 
amendment. There is, therefore a grave men- 
ace that some undigested, or ill-digested, amend- 
ment will pass, involving consequences unfor- 
seen, and possibly even ruinous. 


“We have seen the submission of constitu- 
tional amendments covering pages of petty 
detail. No serious or sincere student of the 
science of government can be found who will 
question the desirability of keeping separate 
and distinct the enunciation of fundamental 
principles which alone should be embalmed in 
the Constitution, and the myriad details or 
regulation which should properly be covered by 
legislative acts, subject to such amendments 
as actual experience renders advisable.” 
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BOOK REVIEW 





MONTGOMERY’S INCOME TAX 
PROCEDURE. 





Mr. Robert H. Montgomery, of Columbia 
University, an attorney-at-law and certified pub- 
lic accountant, produces under the above title 
a most practical work for the lawyer and the 
business man in complying with the require- 
ments of the Income Tax Law in the making 
of returns. He says his work is not a treatise, 
nor a history, nor a digest, nor does it contain 
all Treasury Department regulations and deci- 
sions. These latter may be easily obtainable 


in any well-equipped library. What the author 


has aimed at is to deduce a good working rule 
or rules to apply to concrete cases, as shown 
by the law and the manner it has been passed 
upon judicially or departmentally. 


His chapter divisions show distinction be- 
tween capital and income, the latter that is 
taxable and non-taxable, and methods of com- 
putation, the income from salaries, professions 
and vocations, that from business, royalties and 
patents, from interest and rents, from divi- 
dends, from partnership and holding com- 
panies. There follow chapters on deductions 
and exemptions. So he goes on in other chap- 
ters on returns, collection at source, non-resi- 
dent aliens and fiduciaries. Still further are 
chapters on protests, overpayments, rebates, ap- 
peals, administration, inequalities and defects, 
state and municipal income taxes, corporation 
excise tax ahd munition manufacturers’ tax. 
These chapters indicate a full treatment of the 
law from every standpoint and the importance 
of keeping track of what goes to income and 
what should be deducted therefrom is well- 
stressed and practical suggestions as to how 
all of this may be done are offered. 


The training of the author as one learn- 
ed in the law and particularly informed as an 
accountant, is manifest in the pages of this 
very important work. His style is clear and 
not a mere vehicle for his fancies or philo- 
sophical reflections, but he contents himself 
rather with the giving of useful information to 


those upon whom there is necessity for com- . 


pliance with a duty. 


The work is attractive in appearance, of ex- 
cellent typographical finish, is bound in eloth, 
is in a single volume comprising more than 450 
pages and is published by The Ronald Press 
Company, New York, 1917. 





HUMOR OF THE LAW. 





Politician-—“Congratulate me, my dear, I’ve 
won the nomination!” His wife (in surprise) 
—‘Honestly?” Politician—‘Now, what in 
thunder did you want to bring up that point 
for?”—Case and Comment. 





In the good old days in Texas, as the tale 
goes, when cattle theft was about the highest 
and the one unpardonable crime one could be 
charged with, and for which hanging was the 
one and speédy punishment, the jury found the 
negro guilty and assessed his punishment with 
death (the latter being the peculiar duty of a 
jury in Texas). Before passing sentence, the 
judge asked the defendant if he wished to make 
a statement. The negro arose with a hurt and 
outraged expression on his face, and said: 

“Jedge, I ain’t got nothin’ ’ginst you and J 
ain’t got nothin’ ’ginst de district attorney, but 
I jest wants to tell dese twelve gentl’mans over 
heah dat dey suttinly is done ruint deyselves 
wit’ me.” 





The indignant youth entered the office of the 
railway company and demanded to see the man- 
ager. “Here, I say,” he said angrily to that 
official, “I got a cinder in my eye from one of 
your engines and it cost me $2 for a doctor to 
have it taken out and the eye dressed. What 
are you going to do about it?” But that man- 
ager was a wily man. “Nothing, my dear sir, 
nothing,” he replied suavely. “We have no 
further use for the cinder and you are quite 
welcome to it. From a legal point of view the 
cinder was not yours and no doubt you could 
be proceeded against for removing our prop- 
erty. But we will take no steps in the matter, 
you may rest assured.—St. Louis Star. 





The late Gilman Marston, of New Hamp- 
shire, was arguing a complicated case, and 
looked up authorities back to Julius Caesar. 
At the end of an hour and a half, in the most 
intricate part of his plea, he was pained to see 
what looked like inattention. It was as he 
had feared. The judge was unable to appre- 
ciate the nice points of his argument. 

“Your Honor,” he said, “I beg your pardon; 
but do you follow me?” 


“T have so far,” answered the judge, shifting 
wearily about in his chair, “but I'll say frankly 
that if I thought I could find my way back, 
I’d quit right here.” 
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1. Adverse Possession—Mistake.—Where pos- 
session is originally taken under a mistake and 
with conditional intention only to claim title 
to the true line, and where there is no specific 
intention as to extent of the claim of title or a 
later or changed and specific intention, it will 
be assumed that there was no change in the 
intent.—Christian v. Bulbeck, Va., 90 S. E. 661. 

2. Assault and Battery—Abettor.—Where de- 
fendants participated in a scheme to terrorize 
laborers of a mine into joining the union, and 
were present when plaintiff, an employe, was 
assaulted, defendants are, where they encour- 
aged the assault by words, gestures, or signs, 
liable as principals, though they did not actually 
commit it.—Cisco v. Looper, U. S. C. C. A., 236 
Fed. 336. 

3. Attachment—Reinstatement.—Plaintiff, who 
through mistake directed the officer to abandon 
attachment, was entitled on a petition therefor 
to an entry of the suit as of the term at which 
it would have been entered but for the mistake, 
and attachment would be thereby reinstated.— 
Langdell v. Eastern Basket & Veneer Co., N. H., 
99 Atl. 90. 


4. Attorney and Client—Reprimand.—Failure 
of attorney, because of carelessness and forget- 
fulness, to perform services for which he had 
been paid, no willful misconduct appearing, held 
censurable, but not ground for reference.—In re 
O'Neill, N. Y., 161 N. Y. Supp. 899. 

5. Bankruptey—Concealment.—Where a bank- 
rupt on advice of his attorney omitted from his 
schedules salary which he had already earned, 


held that under the circumstances discharge. 


would not be denied for fraudulent concealment, 





though the bankrupt was careless.—In re 
Meikleham, U. S. D. C., 236 Fed. 401. 

66. Discharge.—One whose debt would not 
be barred by discharge has no right to oppose 
the same.—In re Meikleham, U. S. D. C., 236 Fed. 
401. 

7. Discharge.—Objection to discharge on 
the ground that a bankrupt made a false oath 
with reference to his homestead exemption can- 
not be passed upon until the question of the 
right to the exemption is decided.—In re Meikle- 
ham, U. S. D. C., 236 Fed. 401. 

8. Provable Debt.—Notes given by the 
maker for money borrowed to purchase the 
stock of a corporation, and so used, held not 
provable against the corporation in bankruptcy. 
—In re Schultz Dry Goods, Carpet & Ready-to- 
Wear Co., U. S. D. C., 236 Fed. 425. 

9. Trustee.—A trustee in bankruptcy ac- 
quires no higher or better right to the property 
than the bankrupt had, and, unless in contra- 
vention of an established principle of law or 
public policy, a claim valid against the bank- 
rupt is valid against the trustee.—Davis v. Bill- 
ings, Pa., 99 Atl. 163. 

10. Banks and SBanking—Liability.—Notes 
signed by the officers to obtain a loan for a bank 
constitute legal obligations of the bank, where 
the money was received by it and all parties 
understood the nature of the transaction.—Leon- 
ard v. State Exchange Bank of Elk City, Okla., 
U. S. C. C. A., 236 Fed. 316. 

11.——Overdraft.—The rule that it is the com- 
mon law duty of the bank to return to the 
depositor his paid checks does not apply if the 
checks represent an overdraft.—Van Dyke v. 
Ogden Savings Bank, Utah, 161 Pac. 50. 

12. Bills and Notes—Defenses.—It is no de- 
fense against a non-negotiable instrument issued 
in payment of shares of oil stock purchased to 
secure control of the company that the payee 
said no more treasury stock could be issued and 
that more was issued, where it did not appear 
that his statement was more than a statement 
of opinion.—Copp v. Guaranty Oil Co., Cal., 161 
Pac. 18. 

13. Defenses.—In action by holder of notes 
for value without notice, failure of considera- 
tion was no defense, in that stallion for which 
notes were given did not measure up to guar- 
anty of his procreative qualities, that notes were 
not delivered, or that they were not signed by 
some of the defendants.—Huddleston v. McMillan 
Bros., Miss., 72 So. 892. 

14. Evidence.—In action with summons, 
and warrant of attachment and garnishment 
process on funds in hands of bank, an inter- 
vener bank, which claimed to own the money by 
reason of its purchase of defendant’s indorsed 
draft upon the plaintiffs and proved defendant's 
indorsement, thereby made out a prima facie 
case entitling it to go to the jury.—Moon v. 
Simpson, N. C., 90 S. E. 578. 

15. Brokers—Defenses.—In action for real 
estate commission, the defense of constructive or 
legal fraud, where defendant by the slightest 
inquiry could have discovered falsity of inno- 
cently made representations of plaintiff, was in- 
sufficient—Miller v. Martin-Ozburn Realty Co., 
Ga., 90 S. E. 652. 

16. Building and Loan Associations—Fines.— 
Where a building association’s by-laws provided 
that if a member failed to pay dues and interest 
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he should be fined 10 per cent of his monthly 
dues, and a mortgage provided that on failure 
to pay dues and fines the principal should be- 
come due, the amount of fines for defaults.was 
not chargeable on the realty.—Fourteenth Ward 
Building & Loan Ass’n of City of Newark v. 
Potter, N. J., 99 Atl. 140. 

17. Carriers of Goods—Bill of Lading.—The 
bill of lading required to be issued by a carrier 
of interstate commerce by Carmack Amendment 
to the Hepburn Act, constitutes contract be- 
tween shipper and carrier.—Aradalou v. New 
York, N. H. & H. R. Co., Mass., 114 N. E. 297. 

18. Bill of Lading.—Where contract re- 
stricting defendant carrier’s liability in bill of 
lading limited value of goods to $1,000, blanks 
on “release clause” in shipping order being an 
“indecipherable scrawl,” and not constituting a 
contract, if the two papers be construed togeth- 
er, the one of plain words controls, unaffected 
by the meaningless paper.—Aradalou v. New 
York, N. H. & H. R. Co., Mass., 114 N. E. 297. 


19.——Confiscatory Rates.—Statutory rates, 
which permit net railroad earnings equal to 
those received in similar business ventures, can 
never be held confiscatory, and seldom where 
they equal or approach statutory rate of in- 
terest.—Ann Arbor R. Co. v. Fellows, U. S. D. C., 
236 Fed. 387. 

20. Carriers of Live Stock—Notice of Damage. 
—Failure to give notice of damage by delivery 
of other and inferior live stock instead of those 
consigned, within five days of delivery, does not 
preclude recovery where notice was given with- 
out delay on discovery of the loss.—Chesapeake 
& O. Ry. Co. v. Rebman & Clark, Va., 90 S. E. 629. 

21. Chattel Mortgages — Foreclosure.—Title 
to chattels acquired by the mortgagor subse- 
quent to the execution of a chattel mortgage 
does not pass, where the mortgagee takes pos- 
session for foreclosure purposes in the absence 
of a provision to that effect in the mortgage.— 
Hallfors v. Gove, Mass., 114 N. E. 314. 

22. Commerce—Burden on.—Tax on 2% per 
cent on gross receipts in state levied on all in- 
surance companies by Revisal 1905, § 4715, gross 
receipts including premiums paid by policy- 
holders by mail direct to home office of foreign 
corporation, is not a burden on interstate com- 
merce.—Pittsburgh Life & Trust Co. v. Young, 
N. C., 90 S. E. 568. 

23. Employment in.—Fireman on switching 
engine, killed-while his engine was transferring 
“n empty car, was employed in interstate com- 
merce, if the movement was for purpose of 
reaching an interstate car.—Louisville & N. R. 
Co. v. Parker, U. S. 8. C., 37 S. Ct. 4. 

24.——_Employment in.—An employe, injured 
while building a scaffold for painting a railroad 
freight shed, is not engaged in an act so directly 
connected with interstate commerce as to form 
a part thereof, and his injury is not*compensable 
under the federal Employers’ Liability Act.— 
Killes v. Great Northern Ry., Wash., 161 Pac. 69. 
69. 

25.——Stipulations.—Where action against ex- 
press company was based on interstate ship- 
ment, validity of stipulation limiting time for 
claims for failure to deliver must be determined 
under rules adopted by federal courts.—Lynch v. 
Southern Express Co., Ga., 90 S. E. 655. 

26. Constitutional Law—Health.—St. 1915, § 
1728—2, laying down general rule that women 











shall not be permitted to work for time prejudi- 
cial to health, and authorizing industrial com- 
mission to fix the time, is not unconstitutional 
as giving the commission arbitrary discretion.— 
State v. Lange Canning Co., Wis.,.160 N. W. 57. 

27. Municipal Law.—No contract rights to 
occupy city sidewalk with a spur track can be 
implied from resolution of aldermen, after con- 
struction of road, granting permission to occupy 
the sidewalk without any contract as to time.— 
Seaboard Air Line Ry. v. City of Raleigh, U. S. 
8S. C., 37 S. Ct. 8, 


28. Corporations—Contract.—In an action on 
contract for the recovery of shares of corporate 
stock or the value thereof against an officer of 
the corporation, due for services, no recovery 
can be had in the absence of allegation and 
proof that the services were performed in re- 
liance upon an express promise of defendant 
that he would deliver the stock or would guar- 
antee its delivery.—Watson v. Slocomb, Mass., 
114 N. E. 305. 


29.——_Overvaluation.—_As a general rule, a 
corporate creditor cannot complain where, at 
time he contracted with company, he knew the 
stock had been issued for property taken at an 
overvaluation.—Farrell v. Davis, Ore., 161 Pac. 
94. 

30.——Stockholder Liability—-Where a _ cor- 
poration, capitalized at $150,000, purchased with 
its stock lands from its promoters at a valua- 
tion of $184,500, which were in fact worth $4,500, 
the contract between the corporation and its 
promoters could not shield the stockholders 
from responding to creditors to the amount of 
their holdings.—McDermott v. Woodhouse, N. J., 
99 Atl. 103. 

31. Subscription to Stock.—Where contract 
of subscription to corporate stock was made in 
South Dakota, and note given by subscriber by 
its terms was payable there, subscriber's liabil- 
ity to corporate creditors should be determined 
by laws of South Dakota.—Johnson v. Morgan, 
Ia., 160 N. W. 2. 

32. Curtesy—Partial Divorce.—Where’ the 
wife secured decree of divorce a mensa et thoro 
and alimony, with requirement according to 
stipulation of parties that on her demand the 
husband should release his curtesy in all or any 
property, and she failed so to demand during 
her lifetime, her heirs could not maintain suit 
to require such release.—Shannon vy. Watt, N. J., 
99 Atl. 114. 

33. Death—Statutory Construction.—Under 
the statute giving an action for wrongful death, 
where none existed before and limiting the right 
of recovery to those cases in which the party in- 
jured would have been entitled to recover if 
death had not ensued, the beneficiary of a de- 
cedent who had released the defendant could not 
recover.—Rish v. Seaboard Air Line Ry., S. C., 
90 S. E. 704. 

34. Easements — Appurtenance.— Where de- 
fendant conveyed land remote from a highway, 
but visibly connected with a well-defined road, 
through residue of defendant’s land, held that, 
although deed did not mention it, right of way 
became appurtenant to the land conveyed by im- 
plication —Hammond v. Ryman, Va., 90 S. E. 613. 

35. Eleectricity—Res Ipsa Loquitur.—In action 
for death due to condition of electric trans- 
former, where decedent in turning switch to ex- 
tinguish light received fatal shock, doctrine of 














132 


CENTRAL LAW JOURNAL 


No. 7? 








res ipsa loquitur applies.—Seeherman v. Wilkes- 
Barre Co., Pa., 99 Atl. 174. 

36. Gifts—Promissory Note.—A _ gratuitous 
note executed by a decedent, being a mere prom- 
ise to deliver money at a future time, cannot be 
enforced against his estate, as there was no 
actual delivery of gift if money was not deliv- 
ered before death.—Meginnes v. McChesney, 
Iowa, 160 N. W. 50. 

37. Highways—Nuisance.—An electric light 
pole left lying projecting onto the traveled right 
of way of a highway, is a public nuisance unless 
its being there is justified —Reed v. Edison Elec- 
tric Illuminating Co. of Boston, Mass., 114 N. E. 
289. s 

38. Husband and Wife—Wife Beating.—Under 
Rev. Code 1915, § 4712, making wife beating a 
misdemeanor, accused and prosecuting witness 
between whom a marriage had been solemnized 
and who had lived together as such were hus- 
band and wife within the statute, though there 
was a pre-existing marriage between accused 
and another woman.—State v. Collins, Del., 99 
Atl. 87. 

39. Insurance — Foreign Corporation. — The 
privilege to continue to reinsure in the state, by 
receiving renewal premiums from time to time 
as they mature or become due, is “doing busi- 
ness” in the state.—Pittsburgh Life & Trust Co. 
v. Young, N. C., 90 S. E. 568. 

40. Forfeiture.—Generally speaking, a pol- 
icy of insurance upon the property to be con- 
veyed, providing for forfeiture of indemnity 
upon change of title or interest in the thing in- 
sured, does not become void until the sale and 
transfer is complete.—Bartemeier v. Central Nat. 
Fire Ins. Co., Iowa, 160 N. W. 24. 

41. Insurable Interest.—In the absence of 
any evidence indicating a wagering contract, it 
is not necessary that beneficiary have insurable 
interest.—Potvin v. Prudential Ins. Co. of Amer- 
ica, Mass., 114 N. E. 292. 


42. Proof of Loss.—Under a fire policy re- 
quiring the insurer to give notice to the insured 
within 20 days after filing proof of loss of its 
disagreement as to the amount claimed, the 
mailing of such notice on the twentieth day is 
too late, but it must have been received by the 
insured within 20 days.—Covey v. National Union 
Fire Ins. Co. of Pittsburgh, Cal., 161 Pac. 35. 

43. Workmen’s Compensation Act.—Under 
insurance policy issued under Workmen’s Com- 
pensation Act to manufacturer and retailer of 
shoes, which made no reference to retail busi- 
ness, but obligated insurer to pay any com- 
pensation which become due, held, that the ob- 
ligation of insurer was as broad as the act, and 
covered injuries to employes received in business 
of retailing shoes.—In re Cox. Mass.. 114 N. & 
281. 

44. Imterest—Settlement.—On establishing a 
count upon an express contract for the payment 
of attorney’s fees, where the account became 
due and payable when the controversies were 
settled by compromise, the sum from that date 
would bear interest.—Crane v. Stansbury, Cal., 
161 Pac. 7. 

45. Tender.—A bona fide dispute as to the 
amount of a debt does not bar the accruing of 
interest, and if a tender falls short of the sum 
found due when it is made, interest runs on the 
whole.—McCornack v. Sharples, Pa., 99 Atl. 155. 




















46. Intoxicating Liquors — Defined. — The 
meaning of the word “liquor,” as used in In- 
itiative Measure No. 3 (Laws 1915, p. 2, Rem. 
Code 1915, § 6262—1 et seq.), is not restricted 
to alcoholic or intoxicating liquids, but the word 
is to be given its original meaning as synony- 
mous with, or inclusive of the word “liquid.’”— 
State v. Hemrich, Wash., 161 Pac. 79. 


47. Landlord and Tenant—Lease.—Lease pro- 
vision permitting landlord to re-enter for cov- 
enant broken refers to re-entry by action of 
ejectment, and where it is provided that in 
event of such re-entry landlord may relet as 
tenant’s agent, etc., landlord’s privilege and 
tenant’s obligation to respond in damages for 
difference in rent do not survive dispossess by 
summary proceeding.—Fleisher y. Friob, N. Y., 
161 N. Y. Supp. 940. 


48. Notice.—That leased premises in which 
bookkeeping department was conducted were 
very damp for two years did not release lia- 
bility of lessee for rent for current month 
where no notice to repair was given.—Rosen- 
baum Estate Co. v. Robert Dollar Co., Cal., 161 
Pac. 10. 


49. Repairs.—If landlord agreed to repair, 
and failed to do so, in action on the case for 
negligently undertaking the duty, resulting in 
injury to tenant’s child when plaster fell on 
her in bed, no liability attached to landlord by 
reason of agreement.—Petroski v. Mulvanity, 
N. H., 99 Atl. 88. 

50.——Subletting.—In a lease describing the 
premises as “the garage,” which contained a 
clause against subletting except to specified 
person for garage purposes, the use of the de- 
scriptive words, ‘“‘the garage,” held not to raise 
an implied warranty that the premises were or 
would continue fit for garage purposes.—Barnett 
v. Clark, Mass., 114 N. E. 317. 


51. Libel and Slander—Innuendo. — Where 
language charged is that defendant would not 
allow plaintiff to look up any member’s record, 
so that he could blackmail the member, in- 
nuendo that words impute crime of blackmail is 
not warranted.—Dahm vy. O'Connell, N. Y. 161 
N. Y¥. Supp. 909. 


52. Licenses—Constitutional Law. — Revisal 
1905, § 4715, levying on all insurance companies 
a license tax of 2% per cent of gross receipts 
in the state, including premiums paid by policy 
holders by mail directly to a foreign insurance 
company of its home office in another state, is 
not violative of Fourteenth Amendment to fed- 
eral Constitution.—Pittsburgh Life & Trust Co. 
v. Young, N. C., 90 S. E. 568. 

53. Mandamus—Church Corporation.—Where 
church corporation split into factions, mandam- 
us against trustees elected by other to compel 
them to hold election for trustees will be de- 
nied.—Smith y. Trustees of Bethel African Meth- 
odist Episcopal Church of Jersey City,.N. J., 99 
Atl. 102. i 

54. Specific Fund.—Where funds are in a 
city treasury available for payment of certain 
warrants, and payment thereof is refused, man- 
damus is the proper proceeding to compel pay- 
ment, and, in such proceeding, there may be 
pleaded any defense which will defeat claim- 
ant’s right to writ.—State v. City of Centralia, 
Wash., 161 Pac. 74. 
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55. Master and Servant—Common Carrier.— 
Express company transporting merchandise for 
hire is not “common carrier by railroad,” be- 
cause it contracts with railroad for transporta- 
tion of merchandise, and is not within Act 
Cong. April 22, 1908, relating to liability to 
employes.—Higgins v. Erie R. Co., N. J., 99 Atl 
98. 

56.— Course of Employment.—Where an em- 
ploye hired as manager of retail shoe store, 
while assisting his predecessor, fell downstairs 
after business hours on answering a private 
personal telephone call, a finding that such in- 
jury arose out of and in course of employment 
held warranted.—In re Cox, Mass., 114 N. E. 281. 


57.——Course of Employment.—Where an em- 
ploye was injured in answering a personal tele- 
phone call, the nature of the call does not pre- 
vent his injury from arising out of and in the 
course of his employment, if it was a part of 
his duties to answer telephone calls.—In re 
Cox, Mass., 114 N. E. 281. 

58.——-Course of Employment.—Where one 
employed to fight fire on a ranch in an 
emergency, after his work had ended, was in- 
jured by stepping into a squirrel hole, his in- 
juries did not arise out of and in the course of 
his employment within Workmen’s Compensa- 
tion Act, § 12a.—London & Lancashire Guaran- 
tee & Accident Co. of Canada vy. Industrial Ac- 
cident Commission of California, Cal., 161 Pac. 
2. 

59. Course of Employment.—Under Rose- 
berry Act, § 1, waiter injured while carrying 
heavy box of silverware, which was outside the 
duties of his employment as a waiter, was, in 
performing it, engaged in line of his duty and 
was injured in the course of his employment.— 
Burian v. Los Angeles Cafe Co., Cal., 161 Pac. 4. 

60. Due Course of Employment.—Injury to 
employe of railway section gang, secured to 
fight fire on ranch, before he returned to work 
on railway, was not received while in the em- 
ploy of the railway within Workmen’s Com- 
pensation Act.—London & Lancashire Guarantee 


& Accident Co. of Canada v. Industrial Accident 
Commission of California, Cal., 161 Pac. 2. 


61. Election—When immediate result of 
injury to employe is apparenty slight, so that 
she elects not to claim compensation, and later 
serious results develop, it may be found that 
failure to claim compensation within six months 
was occasioned by “mistake” within Workmen's 
Compensation Act, pt. 2, § 23, as added by St. 














1912, c. 571, § 5.—In re Carrol, Mass., — N. E 
285. 

62. Hazardous Employment. — A “night 
watchman” of a bakery business injured by 


falling down well of stairway at night when 
the plant was not in operation held not en- 
gaged in a “hazardous employment” within the 
Workmen’s Compensation Law, although bakery 
business is hazardous employment in Work- 
men’s Compensation Law, § 2, group 34.— 
Fogarty v. National Biscuit Co., N. Y., 161 N. Y. 
Supp. 937. . 

63. Hours of Service Act.—Where rail- 
road employes continued in service for over 16 
hours, absolute releases from service for peri- 
ods not exceeding 2% hours do not break the 
continuity of service and avoid the penalty of 
the Hours of Service Act.—United States v. Min- 
neapolis & St. L. R. Co., U. S. D. C., 236 Fed. 414. 

64. Obvious Danger.—Where servant was 
ordered by master’s representative in authority 
over him, to ga from one trestle section to 
another on tackle ropes connecting them, it was 
his duty to obey unless the act was one obvi- 
ously attended by such danger that a man of 











common prudence would not have gone.—Mill- 
boro Lumber Co. v. Donald, Va., 90 S. E. 618. 


65. Proximate Cause. — Any negligence 
proximately causing collision of a train with an 
auto, being in running it at high speed without 
warning signal, verdict for the trainmen, sued 
jointly with the railroad, is an acquittal of their 
principal of negligence.—Thompson v. Southern 
Pac. Co., Cal., 161 Pac. 21. 

66. Respondeat Superior.—Where one em- 
ployed to pump oil well installs bathtub in 
engine room, his sister has no right of action 
against his employer for injuries from falling 
into machinery while using room for bathing 
purposes, though employer knew of its use.— 
Allen v. Atlas Oil Co., La., 72 So. 919. 

67.——Scope of Employment.—tTestimony that 
defendant's chauffeur, after dining with his em- 
ployer, took several persons riding in his em- 
ployer’s car with his consent, and that, after a 
collision with plaintiff's buggy, defendant paid 
for repairing the damages to his car, held in- 
sufficient to show that the chauffeur was acting 
within the scope of his employment.—Marshal 
v. Hickey, Mass., 114 N. E. 

68. Usual Course of Business.—Railway 
section hand, procured to assist in fighting fire 
on ranch, was not engaged in “usual course of 
the business” of the ranch owner within Work- 
men’s Compensation Act, § 14.—London & Lan- 
cashire Guarantee & Accident Co. of Canada v. 
Industrial Accident Commission of California, 
Cal, 164 Pace. 2. 

69. Workmen’s Compensation Act.—Where 
petitioner testified she felt something snap in 
her back when she lifted a box, date on which 
it happened was date of injury, and not date 
when she became incapacitated to work, and 
her claim should have been brought within six 
months of injury, as required by Workmen's 
Compensation Act, pt. 2, § 15.—In re Carroll, 
Mass., 114 N. E. 

70. Workmen’s Compensation Act.—Where 
a corporation is both a manufacturer and retail 
dealer of shoes, and is a subscriber and insurer 
under the Workmen’s Compensation Act, the 
business of conducting its retail store comes 
under the act.—In re Cox, Mass., 114 N. E. 281. 

71. Workmen’s Compensation Act.—Where 
defendant employed deceased and others in his 
business of furnishing watchman for ship car- 
goes, held, that neither defendant nor deceased 
were “longshoremen,” within the meaning of 
Workmen’s Compensation Law, § 2, subd. 10, but 
deceased was a “watchman,” and not entitled to 
compensation under section 3.—Oberg v. J. C. 
McRoberts & Co., N. Y., 161 N. Y. Supp. 934. 

72. Workmen’s Compensation Act. — A 
butcher, working in a meat market, who casual- 
ly undertakes to grind a few pounds of meat 
for a customer, and is injured, is not “engaged 
in the manufacture or preparation of meat,”’ 
within Workmen’s Compensation Law as it 
stood prior to amendment by Laws 1916, c. 622, 
to include meat markets in group 30 of section 
2.—Pietha v. Murdter, N. Y., 161 N. Y. Supp. 661. 

73. Mortgages—Assignment.—Where one ex- 
ecutes deed to secure debt and grantee in- 
dorses it “for value received, I hereby transfer 
the within mortgage deed to K,” the transferee 
does not acquire legal title and cannot exercise 
the power of sale-——McCook v. Kennedy, Ga., 90 
Ss. E. 713 

74. Municipal Corporations—Automobiles. — 
An automobile driver much closer to the inter- 
section than another driver, apparently has the 
right of way, in the absence of ordinance or 
regulation to the contrary, and, in the absence 
of an indication that it was imprudent to do 
so, had the right to go forward ahead of the 
other car.—Mayer v. Mellette, Ind., 114 N. E. 241. 

75. Public Use—A city might take land 
for a public park forever, to be called by name 
of donors, notwithstanding 3 Comp. St. 1910, p. 
4146, § 18, authorizing it to consent to its use 
for some new public use, as, in that case, the 
qualified fee would revert to heirs of donar.— 
Guild v. City of Newark, N. J., 120. 

76. Right of Way.—Ordinance giving fire 
patrol of board of fire underwriters organized 
under St. 1915, §§ 1922, 1923, the right of way 
upon streets, held valid, so that board’s patrol 
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wagon had right of way over deceased, riding 


his motorcycle, notwithstanding St. 1915, §§ 
1636—51 and 1636—455, defining rights of motor 
vehicles.—Sutter v. Milwaukee Board of Fire 
Underwriters, Wis., 160 N. W. 57. 


77. Partnership—Ratification.— Partner who 
had authorized his partner to manage firm's 
business and to borrow money, and who with 
knowledge that money had been borrowed and 
applied to the partneship use did not object, 
thereby ratified such loan, and was liable on 
the note.—Bank of Morton v. Etheridge & 
Hardee, Miss., 72 So. 902. 

78. Perpetuities—Wills—Directions of will 
as to distribution of residuary estate after ter- 
mination of a trust, so that corpus of estate 
should vest at death of persons not necessarily 
in being at the death of the testator, were 
within the rule against perpetuities, and failed. 
—Camden Safe Deposit & Trust Co. v. Guerin, 
N. J., 99 Atl. 105 

79. Pledges—Equitable Lien.—Bills of sale of 
property, of which the seller retains possession 
as collateral security against indorsements by 
the person to whom they are given, create an 
equitable lien, enforceable against the original 
pledgor and his heirs, administrators, voluntary 
assignees, and purchasers or incumbrancers with 
notice.—Davis v. Billings, Pa., 99 Atl. 163. 

80. Principal and Agent—Scope of Authority. 
—Where the manufacturer of automobiles war- 
ranted the cars, and the order from the pur- 
chaser on a blank of the seller states that the 
seller does not warrant the cars, further than 
to assist in securing adjustments, it was not 
within the apparent scope of authority of the 
agent of the seller as a matter of law to war- 
rant the car.—Crist v. Turner, N. Y., 161 N. Y. 
Supp. 856. 


81. Principal and Surety—V ariation.—Any 
material, substantial and prejudicial variation 
of terms of contract, where performance is in- 
sured will discharge the surety and advanced 
payments, not provided for, may constitute such 
a variation.—Lloyd Inv. Co. v. Illinois Surety 
Co., Wis., 160 N. W. 58. 

82. Que Warrante—Evidence.— Where §re- 
spondents were required to show by what war- 
rant they held office in incorporated council of 
beneficial association, on relation of officers of 
unincorporated council of the same name, judg- 
ment against respondents as officers of the un- 
incorporated association cannot be sustained.— 
Commonwealth vy. Grim, Pa., 99 Atl. 156. 

83. Railroads—Contributory Negligence.—An 
employe of express company drawing truck 
along railroad platform so near edge that the 
portion of passing engine which usually over- 
laps properly constructed platform, struck it, 
was guilty of contributory negligence, barring 
recovery for his death.—Higgins v. Erie R. Co., 
N. J., 99 Atl, 98. 

84.— Contributory Negligence.—Obstructions 
making it impossible to see, one iving his 
automobile onto a railroad crossing, without 
stopping to listen, and if necessary get out and 
look, is barred by contributory negligence from 
recovering for collision with a train.—Thomp- 
son v. Southern Pac. Co., Cal., 161 Pac. 21. 

85. Fencing Track.—Where a mare got 
onto the right of way from the owner's field 
because the gate to his private crossing, in- 
stalled by the railroad company, was imper- 
fectly hung and the fastenings thereof were 
defective, the owner was not thereby barred 
from recovery for the resulting killing of the 
mare by a train.—Preece v. Oregon Short Line 
R. Co., Utah, 161 Pac. 40. 

86. Inevitable Accident.—-Where engineer of 
a fast train saw children running off from the 
track, he had a right to suppose they would 
get out of the way, and the railroad company 
was not liable because one of them, catching 
her foot on a switch rod, was killed by the 
train.—Wyrick v. Southern Ry. Co., 90 S. E. 563. 

87. Sales—Conditional Sale—Agreement of 
conditional sale whereby buyers undertook to 
execute notes, or to accept and pay drafts, was 
for benefit of seller, which could elect to reclaim 
property, on buyers’ failure to perform, or could 








waive part of agreement relative to notes and ! 
drafts and rely on retention of title in condi- - 





tional sale.—Standard Dry Kiln Co. v. 
ton, N. C., 90 S. E. 564. 


88. Rescission.—That a buyer of lumber 
for resale whose duty it was to measure lum- 
ber overbilled shipments to its own customers 
does not warrant seller, who was not defraud- 
ed, in rescinding the contract.—Lasswell Land 
& Lumber Co. v. Lee Wilson & Co., U. S. C. C. A., 
236 Fed. 322. 

89. Specific Performanece—Mutuality.—Where 
defendant in suit for specific performance would 
not be entitled to have the contract reformed 
and enforced against plaintiffs, it cannot be re- 
formed and enforced by them against him.— 
Ainsworth v. Morrill, Cal., 160 Pac. 1089. 

90. Statutes—Borrowed Statute-——Where leg- 
islature enacts a provision taken from a statute 
of another state, in which the act has received 
a settled construction, it is presumed to have 
intended that such provision should be applied 
in accordance with that construction.—Torrance 
v. Edwards, N. J., 99 Atl. 136. 


91. Street Railroads—Right of Way.—tTraffic 
Act 1915, § 4, par, 1, requiring every driver of 
a vehicle approaching street or road intersec- 
tion to grant right of way to vehicle coming 
from the right, does not apply to street car.— 
Reed v. Public Service Ry. Co., N. J., 99 Atl. 100. 

92. Telegraphs and Telephones—Mental Suf- 
fering.—No action lies against telegraph com- 
pany for its negligence in handling money 
order telegram for the recovery of damages for 
mere mental suffering disconnected from phys- 
ical injury, and not the result of willful wrong- 
doing.—Western Union Telegraph Co. v. Koonce, 
Wis., 72 So. 893. 


93. Negligence.—That police officer went 
upon grass plat between sidewalk and curb to 
cross street where there was no crosswalk, and 
so fell over telephone company’s guy wire, did 
not relieve the company of responsibility to 


Elling- 








him.—Lafayette Telephone Co. y. Cunningham, 
Ind., 114 N. E. 227. 
94. Trade Unions—Mandamus. — Mandamus 


will not issue to compel other members of trade 
unions to receive relator as a member; the 
union being an unincorporated association.— 
Frank v. National Alliance of Bill Posters, N. 
J., 99 Atl. 134 

95. Trover and Conversion—Demand.—Where 
employe of plaintiff's tenant sold grain at ele- 
vator and failed to account for proceeds, an 
action of conversion will not lie against the 
elevator without proof of demand for the grain. 
—Skjerseth v. Woodworth Elevator Co., N. D., 
160 N. W, 70. 

96. Wendor and Purchaser—Replevin.—Where 
plaintiff contracted to buy land for $4,500, deliv- 
ering his automobile as part payment to extent 
of $2,000, he could not maintain replevin to 
recover such automobile, as having been ob- 
tained by false representations, and retain the 
land.—Walker v. MacMillan, Colo., 160 Pac. 1062. 

97. Wills—Bequest.—There is no rule of law 
forbidding wife’s making bequest to husband 
by leaving her property to her sons on condi- 
tion they pay their father each year for his life 
such part of $1,000 as he may be pleased to de- 
mand.—Ober vy. Beegmiller, Iowa, 160 N. W. 21. 

98. Corporation.—In wills of widow, of her 
surviving son devising his estate to his sister 
for life, and thereafter to such corporation as 
she appointed, and of latter devising lands and 
income to mayor and common council of city of 
Newark, incorporated by Act March 11, 1857 (P. 
L. p. 175), word “corporation” held to include 
a municipal corporation.—Guild v. City of 
Newark, N. J., 99 Atl. 120. 

99. Place of Contract.—Where note was 
payable in Colorado and will of maker thereof, 
whereby defendants became residuary legatees, 
was probated in that state, the payee’s right 
of action, if any, to subject property in hands 
of legatees to payment of notes arose in Colo- 
rado, and was governed by its law.—Rainey v. 
Rudd, Ore., 160 Pac. 1168. 

100. Witnesses.—Corporate minutes show- 
ing names of persons as director and life mem- 
ber, make prima facie case of incompetency as 
witnesses to will, making bequest to corpora- 
tion.—In re Kisner’s Estate, Pa., 99 Atl. 168. 
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